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Prior  to  and  during  Operation  Iraqi  Freedom,  the  U.S.  Government  asserted  that  coalition 
forces  would  be  liberating  rather  than  occupying  forces  to  justify  military  intervention  on 
humanitarian  grounds,  to  reassure  domestic  and  foreign  audiences  that  the  United  States  had 
no  imperialistic  ambitions  in  Iraq,  and  to  avoid  actions  that  might  cause  the  Iraqi  people  to  view 
invading  forces  as  conquerors.  As  U.S.  forces  advanced  into  Iraq  and  other  nations  called  upon 
the  United  States  to  act  as  an  occupying  power  under  international  law,  the  United  States 
refused  and  maintained  that  forces  were  liberating  Iraq.  When  the  United  States  displaced  the 
Iraqi  regime  in  Baghdad,  U.S.  forces  did  not  immediately  assume  control  of  the  city  and  restore 
order.  The  lawless  period  that  followed  cost  U.S.  forces  the  support  of  many  Iraqis,  complicated 
post-combat  governance,  and  endangered  the  U.S.  strategic  goal  of  the  creation  of  a 
democratic  government.  This  paper  argues  that  if  the  United  States  had  planned  and  used 
occupation  authority  effectively,  the  United  States  could  have  prevented  many  of  the  problems 
that  plague  post-war  Iraq.  It  recommends  that  the  United  States  incorporate  occupation  law  into 
future  operations. 
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LIBERATION  OR  OCCUPATION?  HOW  FAILURE  TO  APPLY  OCCUPATION  LAW  DURING 
OPERATION  IRAQI  FREEDOM  THREATENED  U.S.  STRATEGIC  INTERESTS 


[Tjhere  is  nothing  more  difficult  to  carry  out,  or  more  doubtful  of  success,  while 
nor  more  dangerous  to  handle,  than  to  initiate  a  new  order  of  things.  For  the 
reformer  has  enemies  in  all  those  who  profit  by  the  old  order,  and  only  lukewarm 
defenders  in  all  those  who  would  profit  by  the  new  order,  this  lukewarmness 
arising  partly  from  fear  of  their  adversaries,  who  have  the  laws  in  their  favor;  and 
partly  from  the  incredulity  of  mankind,  who  do  not  truly  believe  anything  new  until 
they  have  had  actual  experience  of  it. 

— Machiavelli 

These  words  written  over  four  hundred  years  ago  to  describe  the  challenges  inherent  in 
the  administration  of  a  newly  acquired  territory  would  have  provided  wise  counsel  as  U.S. 
officials  contemplated  regime  change  and  the  creation  of  a  democratic  government  in  Iraq. 

Both  allies  and  enemies  objected  to  the  bold  proposal  to  reform  Iraq.  France  and  Russia 
(countries  that  profited  from  contracts  under  the  Oil  for  Food  Program),  opposed  military  action 
against  Iraq,  as  did  other  governments,  members  of  Congress,  International  Humanitarian 
Groups,  and  anti-war  activists.1  Many  opposed  to  intervention  expressed  concern  that  a  United 
States  led  intervention  would  result  in  a  long-term  U.S.  presence  in  Iraq.  Some  feared  that 
invading  Iraq  would  result  in  “another  Vietnam”2  while  others  argued  that  the  United  States 
intended  to  establish  a  military  occupation  government  in  Iraq  to  control  Iraqi  oil.3 

To  respond  to  these  concerns,  the  United  States  characterized  the  proposed  military 
intervention  as  a  humanitarian  mission  intended  to  liberate,  not  occupy,  Iraq,  and  promised  that 
U.S.  forces  would  remain  in  Iraq  only  as  long  as  necessary  to  destroy  Weapons  of  Mass 
Destruction  (WMD)  and  to  create  a  new  government.  Over  a  nine-month  period,  the 
administration  successfully  convinced  the  majority  of  Americans  that  military  intervention  was 
necessary;  obtained  Congressional  approval  for  the  use  of  force  in  Iraq;  and  rallied  a  “Coalition 
of  the  Willing”  to  remove  Saddam  Hussein  from  power.4 

The  United  States  viewed  the  support  of  the  Iraqi  people  as  critical  to  success  during 
combat  and  in  post-war  Iraq  and  avoided  during  the  war  actions  that  might  cause  the  population 
to  view  U.S.  forces  as  conquerors,  rather  than  as  liberating  forces.  Thus,  as  U.S.  forces 
attacked  and  controlled  significant  portions  of  the  country,  the  United  States  refused  to  concede 
that  its  “liberating”  forces  would  become  “occupying  forces”  as  defined  by  international  law. 

This  position  effectively  prevented  military  commanders  from  aggressively  using  the  authority 
afforded  to  an  occupying  power  under  international  law  to  control  the  occupied  territory. 
Consequently,  after  Baghdad  fell,  widespread  looting  and  violence  damaged  critical 


infrastructure  and  greatly  complicated  coalition  efforts  to  create  a  democratic  government  in 
post-war  Iraq.5 

This  paper  considers  whether  an  aggressive  use  of  occupation  authority  by  U.S.  forces  in 
Baghdad  could  have  avoided  the  lawlessness  that  followed  the  regime’s  fall.  The  paper  first 
reviews  “occupation  law”  (primarily  Articles  42-56  of  the  1 907  Hague  Regulations  and  Articles 
47-78  of  the  1 949  Fourth  Geneva  Convention)  and  outlines  the  obligations  and  rights  afforded 
to  occupying  forces  under  international  law.  The  paper  then  reviews  how  the  United  States 
characterized  the  use  of  force  as  a  humanitarian  mission  to  liberate  the  Iraqi  people  and 
explains  how  this  position  confused  the  international  community  and  restricted  U.S. 
commanders.  After  summarizing  U.S.  military  actions  in  Baghdad  prior  to  and  following  the 
regime’s  collapse,  the  paper  considers  several  areas  in  which  an  immediate,  aggressive  use  of 
occupation  authority  might  have  significantly  altered  events  in  Baghdad.  The  paper  argues  that, 
in  the  first  crucial  days  after  Baghdad  fell,  the  U.S.  lost  momentum  and  initiative  because  it 
failed  to  take  aggressive  steps  to  ensure  order.  Finally,  the  paper  concludes  that  strategic 
leaders  must  understand  occupation  law  and  that  in  future  conflicts,  the  United  States  must  use 
occupation  law  to  accomplish  strategic  goals  during  all  phases  of  military  operations. 

OCCUPYING  POWERS  UNDER  THE  GENEVA  AND  HAGUE  CONVENTIONS 

Many  senior  military  and  civilian  leaders  view  international  law  in  general  (and  the  Geneva 
and  Hague  Conventions  in  particular),  as  constraints  upon  military  operations.6  They  interpret 
the  provisions  of  international  law  as  limiting  military  discretion  and  obliging  the  commander  to 
divert  assets  and  personnel  to  perform  missions  unrelated  to  military  objectives.  They  consider 
particularly  onerous  the  provisions  of  occupation  law  that  require  an  occupying  force  to  ensure 
order  in  the  occupied  territory  and  to  meet  the  humanitarian  needs  of  the  local  population.7 

In  part,  this  view  is  valid;  the  conventions  impose  significant  obligations  upon  military 
forces  to  regulate  the  vicious,  unrestrained  combat  and  destruction  so  often  present  in  past 
conflicts.  The  provisions  require  commanders  to  protect  entire  classes  of  individuals,  including 
wounded  combatants,  prisoners  of  war,  displaced  civilians,  and  inhabitants  of  an  occupied 
territory.  Yet  with  respect  to  occupation  law,  any  view  that  concentrates  solely  upon  the 
obligations  imposed  upon  the  occupier  is  incomplete,  for  the  conventions  grant  the  occupying 
force  tremendous  authority  to  control  an  occupied  territory,  recognizing  the  need  for  a  strong 
presence  to  replace  the  overthrown  government  and  ensure  order.  In  reality,  occupation  law  is 
a  two-edged  sword;  it  imposes  obligations  but  also  provides  an  effective  administrator  authority 
to  control  the  occupied  territory. 
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According  to  the  Geneva  and  Hague  Conventions,  occupation  law  applies  when  a  military 
occupation  exists.  A  military  occupation  is  an  “invasion  plus  taking  firm  possession  of  enemy 
territory  for  the  purpose  of  holding  it”  and  exists  only  when  an  invading  force  achieves  effective 
control  of  a  territory;  that  is,  when  an  invading  force  has  sufficient  personnel  to  control  and 
administer  the  territory  invaded.8  A  military  occupation  normally  occurs  when  an  invading  force 
displaces  the  existing  government,  but  not  every  invasion  results  in  a  military  occupation.  It  is 
possible  for  an  invading  force  to  be  an  occupying  force  in  one  portion  of  an  invaded  country  but 
not  another  due  to  the  level  of  resistance  and  lack  of  control  exercised.  If  an  invading  force 
pushes  rapidly  through  a  large  portion  of  enemy  territory  without  establishing  effective  control, 
no  occupation  occurs.  Similarly,  raiding  parties  and  reconnaissance  detachments,  patrols,  or 
even  large  combat  forces  quickly  moving  through  an  area  do  not  occupy  a  territory. 9  Whether 
an  invasion  results  in  a  military  occupation  is  a  question  of  fact  determined  by  the  exact 
circumstances.10  If  the  facts  establish  effective  control,  then  invading  forces  become  occupying 
forces  and  are  then  obligated  to  meet  international  law  standards. 

OBLIGATIONS  AND  RESPONSIBILITIES  OF  AN  OCCUPYING  POWER 

Occupation  law  permits  an  invading  force  to  control  an  area  for  the  period  of  occupation. 

It  does  not  transfer  sovereignty  to  the  occupant;  it  merely  grants  some  of  the  rights  of  the 
displaced  sovereign  to  the  occupying  power  so  that  the  occupying  force  can  maintain  order  and 
administer  the  territory.11  Once  a  force  achieves  effective  control  and  becomes  an  occupying 
power,  occupation  law  imposes  (among  other  requirements)  upon  the  force  the  obligations  to: 

■  Restore  and  maintain  public  order;12 

■  Respect  existing  laws;13 

■  respect  family  honor,  life,  property,  and  religious  practice,  and  permit  spiritual 
assistance.14 

■  Facilitate  institutions  devoted  to  the  care  and  education  of  children;15 

■  Ensure  the  population  receives  food  and  medicine  and  bring  in  such  material  if 
necessary;16 

■  Facilitate  relief  schemes  on  behalf  of  the  population;17  and 

■  Maintain  hospitals,  public  health  and  hygiene  services,  and  allow  medical 
personnel  to  carry  out  their  duties.18 
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In  addition  to  the  above  obligations  which  require  an  occupying  power  to  perform  certain 
actions,  occupation  law  also  prohibits  the  occupying  power  from  taking  certain  actions.  For 
example,  the  occupying  force  may  not: 

■  Deport  protected  persons,  regardless  of  motive;19 

■  Compel  protected  persons  to  serve  in  its  armed  or  auxiliary  forces;20 

■  Compel  protected  persons  to  work  unless  they  are  over  eighteen  years  of  age;21 

■  Abolish  or  suspend  the  rights  of  the  nationals  of  the  hostile  party; 22 

■  Coerce  of  take  action  against  judges  who  abstain  from  fulfilling  their  functions  for 
reasons  of  conscience; 23  or 

■  Use  mass  punishments.24 

The  obligations  and  limitations  listed  above  establish  minimum  requirements  to  ensure 
basic  human  rights  for  the  inhabitants  of  an  occupied  territory.  Yet  they  only  tell  part  of  the 
story,  for  the  Geneva  and  Hague  Conventions  also  provide  the  occupying  power  significant 
authority  to  control  the  day-to-day  affairs  of  the  people  within  the  territory. 

AUTHORITY  GRANTED  TO  AN  OCCUPYING  POWER 

The  provisions  of  the  Geneva  and  Hague  Conventions  pertaining  to  military  occupations 
grant  the  occupying  force  and  its  personnel  immunity  from  local  law  unless  the  occupant 
expressly  provides  otherwise.25  The  provisions  also  permit  the  occupying  force  to: 

■  Demand  and  enforce  obedience  and  to  administer  the  territory.  Do  whatever  is 
necessary  (within  limits)  to  maintain  an  orderly  government  and  to  ensure  the 
security  of  the  occupying  power,  its  forces,  and  lines  of  communication; 26 

■  Administer  the  territory  through  a  military  government  or  a  mixed  military/civilian 
administration;27 

■  Require  officials  and  employees  of  public  and  private  transportation  systems  and 
similar  services  to  perform  duties  not  involved  in  the  war  effort;28 

■  Require  the  occupied  territory  to  bear  reasonable  costs  related  to  the 
occupation  f9 

■  Modify  (with  some  limitations)  the  local,  provincial,  or  general  government;30 
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■  Repeal  or  suspend  laws  which  threaten  the  occupying  force  (such  as  laws 
relating  to  recruitment  and  the  bearing  of  arms)  or  any  legislation  inconsistent 
with  the  duties  of  the  occupant  (such  as  racial  or  gender  based  discriminatory 
laws);31 

■  Enact  and  enforce  new  criminal  laws,  after  written  notice  to  the  local  population;12 

■  Suspend  courts  if  judges  refuse  to  act  or  are  corrupt  and,  set  up  courts  when 
necessary  to  ensure  that  offenses  against  the  local  laws  are  tried;33 

•  Restrict  movement,  forbid  travel,  stop  emigration  and  immigration,  and  require 
identification  documents;34 

■  Regulate  commerce;35 

■  Seize  news  facilities,  censor  the  press,  and  prohibit  or  regulate  newspapers; 36 

■  Seize  conveyances  and  regulate  transportation,  both  public  and  private; 37 

■  Use  captured  or  seized  enemy  public  property  and  private  property  validly 
captured  on  the  battlefield  and  cash,  funds,  and  realizable  securities  and  all  other 
property  of  the  State  and  use  them  for  operations  of  the  war;38 

■  Seize  ammunition  of  war;39 

■  Requisition  labor  for  public  worksf0  and 

■  Require  an  oath  from  officials  to  perform  conscientiously  and  not  to  act  to  the 
prejudice  of  the  occupying  power,  and  remove  any  official  who  declines;  and 
require  strict  obedience  from  the  official  as  long  as  he  remains  in  office.41 

These  authorities  provide  the  occupying  power  tremendous  authority  over  the  people  in 
the  occupied  territory  and,  in  effect,  permit  the  occupying  authority  to  control  or  exert  influence 
over  almost  every  aspect  of  life  within  the  territory.  Occupation  law  provides  these  authorities  to 
an  occupying  force  to  enable  the  force  to  ensure  order  in  the  occupied  territory,  thereby 
minimizing  risk  of  harm  to  civilian  inhabitants  and  existing  institutions. 

LIBERATION  VS  OCCUPATION 

Following  the  September  1 1 , 2001  terrorist  attacks  against  the  United  States,  President 
Bush  and  other  U.S.  officials  worried  about  a  nightmare  scenario  in  which  terrorists  obtained 
and  used  WMD  against  United  States  personnel  or  property. 42  Officials  concluded  that  Iraq, 
Iran,  and  North  Korea  presented  the  gravest  threats  to  the  United  States,  given  their  suspected 
involvement  with  terrorists,  arms  sales,  and  efforts  to  possess  WMD.  In  his  State  of  the  Union 
Address  on  January  29,  2002,  President  Bush  identified  these  countries  as  comprising  an  "Axis 
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of  Evil"  and  stated  that  the  United  States  would  not  permit  the  world's  most  dangerous  regimes 
to  threaten  the  United  States  with  these  weapons.43 

United  States  officials  were  convinced  that  a  military  intervention  in  Iraq  was  justified 
because  Saddam  Hussein  was  in  material  non-compliance  with  United  Nations  Security  Council 
resolutions  dating  to  the  end  of  the  1 991  Gulf  War  and  because  National  Intelligence  Estimates 
suggested  that  Iraq  possessed  WMD  or  was  actively  pursuing  such  weapons.  Thus,  during  the 
summer  of  2002,  as  Department  of  Defense  personnel  secretly  planned  for  possible  military 
action  against  Iraq,  the  President  and  senior  administration  officials  tried  to  convince  the 
American  people,  the  Congress,  and  other  nations  of  both  the  legitimacy  and  necessity  of 
military  action  to  enforce  the  United  Nations  Security  Council  resolutions  against  Iraq. 

In  making  the  case  for  intervention,  the  administration  faced  a  dilemma.  How  could  U.S. 
officials  convince  various  audiences  that  force  was  justified,  while  reassuring  them  that  the 
United  States  had  no  imperialistic  motives  or  intent  in  Iraq?  The  brutality  of  the  Iraqi  regime 
presented  the  answer  to  this  dilemma.  Iraq’s  abysmal  human  rights  record  undermined  the  Iraqi 
government’s  moral  legitimacy.  Iraq  counted  few  real  friends  in  the  community  of  nations  and 
even  Iraq’s  defenders  conceded  the  cruelty  of  the  Iraqi  regime.  The  regime  lacked  internal 
popular  support  and  many  suggested  that  Iraqi  military  units  would  surrender  en  masse  and  that 
civilians  would  join  invading  armies  to  overthrow  the  regime. 

Capitalizing  upon  this  situation,  the  administration  stressed  the  positive  humanitarian 
consequences  that  would  flow  from  military  intervention.  They  argued  that  if  force  were 
necessary,  invading  forces  would  liberate  the  Iraqi  people  and  rid  the  world  of  an  evil  regime.44 
In  making  these  arguments,  the  President  and  senior  administration  officials  stressed  regime’s 
abuses  and  promised  that  U.S.  forces  would  "leave  as  soon  as  possible”  after  a  new 
government  was  created.45  Officials  carefully  avoided  conceding  that  a  military  occupation 
would  result,  lest  such  an  admission  fuel  claims  of  U.S.  imperialism  or  undermine  efforts  to 
obtain  support  for  military  action.46  In  effect,  the  United  States  used  the  positive  humanitarian 
consequences  that  would  follow  regime  change  in  Iraq  to  refute  allegations  of  U.S.  imperialistic 
goals  in  Iraq  and  to  convince  other  countries  to  support  military  intervention. 

Putting  a  humanitarian  face  on  the  proposed  military  intervention  was  a  brilliant  pubic 
affairs  decision  and  the  administration’s  focus  upon  Iraq’s  humanitarian  record  and  Iraq’s  failure 
to  comply  with  United  Nations  Security  Council  resolutions  concerning  treatment  of  the  Iraqi 
people  helped  justify  military  action.47  In  his  September  1 2,  2002  address  to  the  United  Nations 
General  Assembly  demanding  UN  action  against  Iraq,  President  Bush  justified  action  in  part  by 
arguing  that  Iraq  had  violated  United  Nations  Resolutions  concerning  human  rights.48 
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Subsequently,  the  United  Nations  Security  Council  cited  the  Iraqi  regime’s  humanitarian  record 
in  Resolution  1 441 ,  which  gave  Iraq  a  final  opportunity  to  meet  disarmament  obligations.49 
Similarly,  although  Iraq’s  failure  to  comply  with  United  Nations  Security  Council  Resolutions 
regarding  WMD  was  the  primary  justification  for  military  action,  the  United  States  Congress 
expressly  cited  Iraqi  humanitarian  violations  when  it  approved  the  use  of  force.50 

A  second  reason  that  U.S.  officials  insisted  that  invading  forces  would  be  liberating  forces 
was  because  U.S.  officials  believed  that  Iraqi  pubic  support  was  crucial  to  efforts  to  efforts  to 
establish  a  democratic  government  in  post-war  Iraq.51  The  U.S.  Government  sought  to  avoid 
alienating  the  Iraqi  population.  It  assumed  that  Iraqis  would  resent  a  conquering  army  but  would 
welcome  forces  liberating  them  from  an  evil  dictator.  Therefore,  on  March  1 9,  2003,  as 
President  Bush  announced  in  nearly  simultaneous  radio  and  television  addresses  to  America 
and  to  Iraq  that  hostilities  had  begun,  he  reiterated  the  humanitarian  justification  for  the  war  and 
informed  the  Iraqi  people  that  the  day  of  their  liberation  was  near.52  Later,  as  U.S.  and  British 
forces  attacked  into  Iraq,  the  United  States  insisted  that  invading  forces  were  liberating  forces53 
while  military  commanders  and  spokespersons  refused  to  concede  that  forces  had  become  or 
would  become  occupying  forces.54  To  avoid  the  appearance  of  a  military  occupation  or  that  the 
United  States  entered  Iraq  as  conquerors,  U.S.  commanders  ordered  U.S.  military  units  not  to 
display  the  American  flag  during  the  invasion.  Incredibly,  the  desire  to  avoid  appearances  of 
occupation  were  so  great  that  LTG  (Ret)  Jay  Garner,  the  head  of  the  Office  of  Reconstruction 
and  Humanitarian  Assistance  (ORHA),  the  occupation  government,  appeared  to  deny  his 
mantle  of  authority  when  he  said,  "The  new  ruler  of  Iraq  is  going  to  be  an  Iraqi.  I  don't  rule 
anything."55 

Although  a  useful  public  affairs  tool,  the  term  liberating  forces  came  with  substantial 
baggage.  The  Geneva  and  Hague  Conventions  did  not  define  the  term  and  many  questioned 
whether  the  U.S.  sought  to  avoid  the  occupying  power’s  obligation  to  meet  the  needs  of  the  Iraqi 
people.56  This  was  regrettable,  for  President  Bush  had  promised  to  provide  supplies  and  care 
for  the  Iraqi  people  and  the  United  States  intended  to  meet  its  occupation  obligations.57  Yet 
confusion  continued  because  U.S.  officials  promised  to  meet  obligations  but  failed  to  state 
specifically  that  they  would  meet  the  occupying  power  obligations.  On  April  24,  2003,  three 
weeks  after  the  arrival  of  the  first  U.S.  ground  forces  in  Baghdad,  United  Nations  Secretary- 
General  Kofi  Annan  personally  called  upon  the  Coalition  to  acknowledge  that  troops  were 
occupying  forces  and  to  confirm  their  intent  to  meet  obligations  imposed  by  international 
agreements  upon  occupying  powers.58  The  U.S.  response  was  swift.  U.S.  officials  again  stated 
that  invading  forces  were  liberating  forces  and  promised  that  the  United  States  would  comply 
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with  applicable  international  standards,  but  failed  to  expressly  state  it  would  meet  occupation 
obligations.59  Finally,  on  May  10,  2003  (nine  days  after  President  Bush  declared  the  end  of 
major  combat  operations60  and  over  one  month  after  looting  began  in  Baghdad)  the  U.S. 
Government  acknowledged  its  status  as  an  occupying  power.61 

BAGHDAD  FALLS 

On  April  3,  2003,  U.S.  forces  attacked  and  seized  the  southern  half  of  the  Baghdad 
International  Airport.62  Between  4  April  and  8  April,  U.S.  Army  units  engaged  defending  forces 
in  a  tremendous  battle  for  Baghdad  and  secured  key  government  buildings  on  the  west  side  of 
the  Tigris  River.  Beginning  April  8,  2003,  U.  S.  Marines  fought  their  way  into  Baghdad  on  the 
east  side  of  the  Tigris  River.  As  the  Marines  arrived  in  downtown  Baghdad  on  April  9,  2003, 
most  organized  resistance  ended. 

The  presence  of  U.S.  military  forces  surprised  the  residents  of  Baghdad,  as  the  regime 
had  assured  the  population  that  U.S.  forces  were  defeated  outside  the  city.  Residents  took 
refuge  in  their  homes  and  all  organized  activity  ceased  during  the  battle  for  Baghdad.  On  April 
9,  2003,  however,  tens  of  thousands  of  Iraqis  returned  to  the  streets  and  celebrated  their 
freedom.  International  television  broadcast  images  of  jubilant  Iraqis  trying  unsuccessfully  to  pull 
down  a  large  statute  of  Saddam  Hussein.  After  obtaining  the  assistance  of  a  United  States 
Marine  armored  recovery  vehicle,  the  citizens  toppled  the  statue.  The  scene  became  a 
metaphor  for  Operation  Iraqi  Freedom;  Iraqi  citizens  needed  help  to  topple  the  statue  just  as 
they  needed  help  to  topple  the  dictator. 

In  the  months  preceding  Operation  Iraqi  Freedom,  many  agencies  and  groups  considered 
what  might  follow  a  regime  change  in  Iraq.  Studies  warned  that  in  the  first  crucial  days  following 
a  regime  change,  the  invading  force  rapidly  had  to  establish  order  to  create  an  environment 
conducive  to  completion  of  postwar  goals.63  Commentators  and  experts  predicted  mass 
hysteria  and  warned  that  the  military  needed  to  be  prepared  to  provide  strong  leadership  and 
security  until  rational  behavior  returned.64  Regrettably,  the  predictions  of  hysteria  and  chaos 
proved  true. 

Throughout  Baghdad,  individual  Iraqis  settled  grudges  with  former  regime  personnel  or 
engaged  in  sporadic  looting.  Gradually,  the  looting  increased  until  hundreds  of  thousands  of 
people  vented  their  frustration,  anger,  greed,  and  vengeance  by  looting,  burning,  and  destroying 
government  and  private  property  throughout  the  city.  At  first,  Iraqis  attacked  the  statues  of 
Saddam  Hussein  or  buildings  associated  with  the  former  regime.  Soon,  however,  every  facility 
and  business  was  at  risk.  Over  the  next  two  weeks,  Iraqis  looted  and  damaged  most 
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government  buildings  and  major  infrastructure  facilities  in  Baghdad,  sparing  only  buildings 
guarded  or  occupied  by  U.S.  forces  or  armed  locals.  As  noted  by  two  Brigade  Commanders  in 
Baghdad,  “Robin  Hood  was  alive  and  well”  and  looters  engaged  in  a  “massive  redistribution  of 
wealth.’65 

By  April  1 1 , 2003,  many  observers  criticized  the  United  States  for  failing  to  stop  looting 
and  violence  in  Baghdad  and  questioned  the  possible  adverse  consequences  to  U.S.  strategic 
goals  if  the  U.S.  failed  to  restore  order.66  Most  of  these  critics  assumed  that  a  strict  liability 
standard  applied,  arguing  that  because  U.S.  forces  had  displaced  the  regime,  the  U.S.  was 
automatically  obliged  to  ensure  order.67  In  fact,  as  previously  discussed,  the  obligation  to 
ensure  order  applied  only  in  areas  for  which  the  invading  force  had  effective  control.  Although 
U.S.  forces  occupied  key  sections  of  the  city  and  patrolled  throughout  the  city,  uniformed  Iraqi, 
the  paramilitary  Saddam  Fedayeen  forces,  and  foreign  actors  from  Syria  and  other  nations 
attacked  U.S.  soldiers.68  While  precise  figures  are  unavailable,  it  is  likely  that  between  April  9, 
2003  and  April  20,  2003,  fewer  than  20,000  U.S.  Soldiers  and  Marines  were  available  to  control 
Baghdad,  a  city  of  approximately  five  million  people.  It  is  questionable  whether  such  a  small 
force  could  effectively  have  controlled  the  hundreds  of  thousands  of  looters  while  continuing 
military  operations.69 

Based  upon  optimistic  estimates,  the  United  States  anticipated  that  the  Iraqi  society  and 
government  would  rapidly  return  to  normal  following  the  collapse  of  the  Iraqi  regime. 
Accordingly,  military  officials  tentatively  planned  for  the  early  redeployment  of  the  Third  Infantry 
Division  and  instructed  the  division  to  limit  planning  solely  to  combat  operations.70  They 
explained  that  follow-on  units  (primarily  the  United  States  Army  Fourth  Infantry  Division  and  the 
First  Armored  Division)  would  perform  the  post-conflict  stability  mission  in  Baghdad.  When 
Baghdad  collapsed  before  these  units  arrived,  the  Third  Infantry  Division  received  orders  to 
remain  in  Baghdad.  The  Third  Infantry  Division  had  received  no  guidance  or  specific  training  on 
reconstruction  and  policing  missions,  and  little,  if  any,  guidance  from  higher  headquarters 
concerning  the  Iraq  reconstruction  plan.71  The  Third  Infantry  Division  staff  immediately 
transitioned  to  crisis  action  planning  for  reconstruction  and  stabilization  operations.72  The 
aggressive  commanders  who  stormed  Baghdad,  precipitating  the  regime’s  early  collapse, 
immediately  sought  to  secure  military  objectives  throughout  the  city,  maintain  the  security  of 
U.S.  forces  by  locating  and  engaging  remaining  enemy  combatants,  and,  with  the  Marines  on 
the  eastern  side  of  the  Tigris  River,  sought  to  police  a  city  of  five  million  inhabitants. 

Department  of  Defense  had  directed  military  commanders  to  support  ORHA,  which  would 
control  and  administer  reconstruction  and  stabilization  operations  in  post-war  Iraq.  Shortly  after 
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U.S.  troops  arrived  in  Baghdad,  commanders  received  instructions  “not  to  get  too  far  out  in  front 
of  ORHA”73  on  occupation  related  issues.  Yet  commanders  had  little  idea  what  ORHA  intended, 
as  they  had  no  prior  coordination  with  ORHA. 74 

Commanders  knew  that  if  they  detained  looters  or  used  force  to  stop  the  lawlessness, 
they  risked  alienating  the  local  population,  complicating  ORHA’s  post-war  mission.  Even  in  the 
face  of  widespread  looting,  they  correctly  rejected  suggestions  that  U.S.  troops  use  deadly  force 
to  deter  looting  as  inconsistent  with  the  claim  that  U.S.  forces  were  liberating  forces  as  well  as 
contrary  to  U.S.  practice  and  morality.75  Given  all  these  considerations,  commanders  met 
humanitarian  obligations  to  the  Iraqi  people  but  did  not  immediately  fill  the  void  created  by  the 
regime’s  collapse.76  As  the  U.S.  moved  more  troops  into  the  area  and  resistance  diminished, 
troops  stopped  looting  within  their  capability.  By  April  1 4,  2003,  the  United  States  operated  joint 
patrols  with  Iraqi  police  in  Baghdad  and  U.S.  troops  helped  maintain  order  and  detained 
looters.77  As  the  Iraqi  justice  system  was  inoperative  (like  every  other  Iraqi  institution),  U.S. 
forces  held  most  looters  for  only  a  few  days  and  then  released  them  with  warnings.  The  United 
States  detained  longer  those  who  committed  serious  offenses,  in  anticipation  of  trial  by  the 
reconstituted  Iraqi  Court  system.78 

By  not  taking  control  in  Baghdad,  the  United  States  risked  the  loss  of  momentum  and 
initiative  and  the  gradual  erosion  of  Iraqi  goodwill  towards  U.S.  forces.  When  U.S.  forces 
displaced  the  Iraqi  regime  in  Baghdad,  they  created  a  political  and  power  vacuum.  Nature 
abhors  a  vacuum  and  in  the  absence  of  U.S.  action,  locals  took  it  upon  themselves  to  establish 
order  or  seize  power.  One  individual  proclaimed  himself  Mayor  of  Baghdad.79  Shiite  clergy 
established  religious  courts  in  the  absence  of  government  courts  and  organized  checkpoints 
manned  by  ordinary  Iraqis  who  searched  cars  for  looted  goods.80  Looting  and  lawlessness 
continued  in  Baghdad  for  several  weeks.  Gradually,  however,  a  semblance  of  order  returned  to 
the  city,  although  it  is  debatable  whether  this  occurred  due  to  looter  fatigue,  exhaustion  of 
possible  targets  for  looting 81  or  U.S.  efforts.  Yet  only  after  arrival  of  ORHA  and  the  Coalition 
Provisional  Authority  (CPA) 82  did  the  U.S.  explicitly  assert  its  authority  under  occupation  law  to 
control  the  city. 

HOW  AN  AGGRESSIVE  USE  OF  OCCUPATION  LAW  MIGHT  HAVE  CHANGED  EVENTS  IN 
BAGHDAD 

Health  care  professionals  know  that  treatment  within  the  “golden  hour”  immediately 
following  an  injury  increases  dramatically  the  likelihood  of  survival  and  minimizes  subsequent 
complications.  The  situation  in  Baghdad  posed  incredible  challenges  for  military  forces  trying  to 
maintain  order  and  it  is  difficult  to  determine  in  retrospect  what  might  have  happened  had  the 
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United  States  aggressively  applied  occupation  authority.  Nonetheless,  one  can  postulate  how 
occupation  law  might  have  minimized  post-conflict  lawlessness  during  Baghdad’s  “golden  hour” 
(the  time  between  the  regime’s  fall  and  the  outbreak  of  significant  criminal  activity.) 83 

First,  the  United  States  should  have  issued  an  immediate  formal  proclamation  of 
occupation  making  clear  that  U.S.  forces  were  in  charge  of  the  city  and  demanding  order. 84 
While  U.S.  forces  did  not  occupy  all  of  Baghdad  (in  a  legal  sense)  on  April  9,  2003,  because 
U.S.  forces  did  not  enjoy  effective  control  of  the  entire  city,  this  did  not  preclude  the  use  of 
occupation  authority  throughout  Baghdad,  for  a  force  can  apply  occupation  rules  even  when  it 
lacks  effective  control.86  A  proclamation  would  contradict  earlier  claims  that  U.S.  forces  were 
liberating  forces,  yet  U.S.  officials  needed  only  to  point  to  international  demands  that  the  U.S. 
apply  occupation  law  and  explain  that  while  the  U.S.  intent  was  to  liberate  Iraq,  the  United 
States  was  required  temporarily  to  act  as  an  occupying  force  to  protect  the  Iraqi  people.  In 
effect,  international  law  would  have  legitimized  an  aggressive  use  of  occupation  authority. 86 

As  Baghdad  spiraled  into  lawlessness,  the  situation  required  aggressive  action.  Many 
Iraqis  were  bewildered  and  confused  by  the  disorder  and  lawlessness.  A  proclamation  would  let 
them  know  that  someone  was  in  charge  -  a  matter  of  great  importance.87  A  proclamation  would 
have  reassured  those  Iraqis  who  preferred  tyranny  to  disorder  or  who  expected  and  preferred 
the  United  States  to  assert  control.88 

In  April  2003,  the  Iraqi  people  had  an  exaggerated  impression  of  U.S.  capabilities. 

Despite  the  assurances  from  Iraqi  media  that  Iraq  was  winning  the  war,  Iraqis  abruptly  learned 
that  the  U.S.  military  had  defeated  the  Iraqi  forces  and  captured  Baghdad  in  only  three  weeks. 
The  United  States  seemed  able  to  accomplish  anything.  Therefore,  if  something  did  not  happen 
in  Baghdad,  it  was  because  the  United  States  did  not  want  it  to  happen  and  Iraqis  quickly 
blamed  the  United  States.  Iraqis  believed  rumors  that  U.S.  troops  permitted,  encouraged,  or 
engaged  in  looting,  just  as  they  later  believed  that  the  United  States  deliberately  kept  them 
without  electrical  power  (a  practice  common  under  Saddam  Hussein’s  regime.)  The  problems 
created  by  the  destruction  and  lawlessness  in  Baghdad  undermined  the  good  will  enjoyed 
initially  by  U.S.  forces  and  turned  many  Iraqis  against  the  United  States.  Ironically,  although  the 
United  States  eschewed  an  aggressive  use  of  occupation  authority  by  military  forces  to  avoid 
alienating  the  Iraqi  people,  the  failure  to  ensure  order  produced  that  very  result. 

Second,  concurrent  with  the  proclamation  of  occupation,  the  United  States  should  have 
immediately  explained  to  the  Iraqi  people  the  authority  of  the  temporary  military  government, 
proposed  a  timetable  for  creation  of  an  interim  government,  and  provided  additional  instructions 
to  ensure  law  and  order.  This  order  should  have  demanded  Iraqi  citizens  obey  proclamations  of 
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the  occupying  power  and  informed  them  that  the  authority  would  take  quick  action  against  those 
who  failed  to  comply.  Iraqis  were  accustomed  to  complying  with  edicts  from  an  authoritarian 
government.  Given  the  presence  of  armed  U.S.  troops  in  the  city,  it  is  likely  that  they  would 
have  accepted  reasonable  restraints  intended  and  explained  as  necessary  for  the  protection  of 
the  public.  Presumably,  a  much  smaller  number  would  have  failed  to  comply,  presenting  a 
more  manageable  challenge  for  U.S.  forces. 

Third,  the  United  States  immediately  should  have  imposed  a  curfew  within  Baghdad  to 
curtail  lawlessness  and  protect  property  and  residents.  Authorities  did  not  immediately  impose 
a  curfew  because  they  recognized  there  were  insufficient  troops  to  enforce  the  order  and  there 
were  no  existing  facilities  to  hold  violators.  While  valid,  these  concerns  were  not  necessarily 
conclusive  and  a  curfew  order  backed  by  detention  of  violators  would  have  helped  establish 
order. 

Fourth,  the  United  States  should  have  ordered  Iraqi  officials  to  return  to  duty  in 
government  positions  and  facilities  unrelated  to  war  activities.  The  order  specifically  should 
have  directed  that  police,  judges,  court  personnel,  court  security  personnel,  prison  officials, 
prison  guards,  transportation  and  public  service  workers,  utility  workers,  trash  collectors, 
electrical  workers,  sanitation  workers,  and  water  department  workers  return  to  duty.  This  order 
would  have  contributed  to  a  resumption  of  normal  societal  functions  and  the  presence  of 
personnel  in  government  offices  and  facilities  would  have  deterred  looting  or  vandalism.89  As 
the  order  would  have  required  Baath  officials  to  return  to  duty,  commanders  could  have 
removed  these  officials  later,  after  proper  vetting. 

As  part  of  the  order  to  return  to  work,  the  United  States  should  have  paid  immediately  the 
salaries  of  individuals  who  returned  to  work.  As  most  government  workers  had  received  no  pay 
for  over  one  month,  this  would  attract  large  portions  of  the  work  force  to  return  to  critical 
organizations  and  encourage  employees  to  comply.  The  money  paid  to  these  employees  would 
help  restart  the  local  economy  and  encourage  merchants  to  open  businesses. 

Shortly  after  arrival  in  Baghdad,  the  United  States  strongly  encouraged  workers  to  return 
to  their  positions.  Initially,  few  Iraqi  workers  returned  to  duty.  After  the  United  States  promised 
and  made  a  one-time  $20.00  payment  for  government  workers,  however,  a  greater  number 
returned  to  work.  Had  we  ordered  rather  than  encouraged  workers  to  return  and  immediately 
paid  salaries,  many  workers  would  have  returned  earlier,  helping  deter  looting  and  restore 
order. 

Fifth,  U.S.  forces  immediately  should  have  suspended  Iraqi  laws  regarding  the  possession 
of  firearms  and  outlawed  the  possession  of  weapons  on  the  streets  of  Baghdad.  Baghdad,  like 
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much  of  Iraq,  was  a  fortified  arsenal  with  hundreds  of  thousands  of  weapons  and  tremendous 
amounts  of  ammunition  and  explosive  ordnance.  Iraqis  carried  automatic  weapons  in  public 
places  and  caused  deaths  and  injuries  due  to  intentional  or  accidental  shootings.  The  presence 
of  such  weapons  on  the  streets  made  force  protection  problematic  for  U.S.  forces.  An  order 
outlawing  the  possession  of  such  weapons  in  public  would  have  enhanced  public  safety  and 
made  it  easier  for  U.S.  forces  to  identify  remaining  enemy  combatants.90  While  the  CPA 
approved  such  an  order  on  May  23,  2003,  had  the  United  States  issued  the  order  on  8  April,  it 
might  have  significantly  reduced  the  level  of  violence  and  crime. 91 

Sixth,  the  United  States  immediately  should  have  used  captured  Iraqi  funds  to  accomplish 
projects  of  a  humanitarian  or  military  nature  to  win  the  hearts  and  minds  of  the  local  population. 
The  United  States  could  have  hired  Iraqi  workers  to  clean  looted  buildings;  to  provide  security 
for  sites  the  military  could  not  protect;  and  to  remove  destroyed  vehicles  and  debris  blocking  the 
roadways.  Immediately  after  U.S.  forces  seized  more  than  700  million  dollars  in  U.S.  currency 
in  Baghdad,  Third  Infantry  Division  officers  proposed  this  course  of  action,  but  national  level 
authorities  rejected  it  due  to  an  incorrect  interpretation  of  U.S.  fiscal  law  and  inter-agency 
struggles  regarding  control  of  confiscated  funds.  The  United  States  implemented  this  proposal 
later,  but  the  impact  was  not  as  great  as  it  might  have  been  if  implemented  just  as  major 
resistance  ended  in  Baghdad.92 

This  review  suggests  that  application  of  occupation  law  might  have  changed  conditions  in 
post-war  Baghdad.  Yet  it  is  unreasonable  to  fault  commanders,  for  they  were  restrained  by  a 
U.S.  policy  designed  to  limit  actions  that  might  appear  imperialistic.  Clearly,  however,  had  the 
United  States  planned  for  the  possible  use  of  occupation  law  during  combat  operations,  U.S. 
forces  would  have  been  better  prepared  to  restore  order  in  Baghdad. 

LESSONS  TO  BE  LEARNED  FROM  THE  FAILURE  TO  APPLY  OCCUPATION  LAW 

Consideration  of  this  issue  suggests  important  lessons  that  strategic  leaders  should 
incorporate  into  future  operational  plans. 

First,  the  United  States  must  ensure  that  civilian  and  military  leaders  at  all  levels 
understand  the  authority  and  obligations  of  occupation  law.  This  will  ensure  that  occupation 
authority  is  considered  by  tactical  and  operational  leaders.  Additionally,  it  will  eliminate 
misunderstandings  such  as  the  confusion  regarding  the  use  of  captured  enemy  money. 93 

Second,  the  United  States  must  ensure  that  occupation  law  is  considered  in  all  phases  of 
operational  war  plans.  The  above  discussion  demonstrated  that  occupation  law  was  relevant  to 
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decisions  made  during  every  phase  of  Operation  Iraqi  Freedom,  yet  the  United  States  applied 
occupation  law  only  as  part  of  the  post-conflict  phase. 

Third,  the  United  States  must  ensure  thorough  coordination  and  exchange  of  information 
during  the  planning  and  execution  process.94  During  Operation  Iraqi  Freedom,  ORFIA  was  not 
sufficiently  involved  in  operational  planning  for  combat  operations  and  the  military  had 
insufficient  information  concerning  ORFIA's  post-war  plan.  The  military  units  actually  controlling 
Baghdad  received  no  guidance  on  key  and  essential  tasks  they  would  have  to  perform.  The 
lack  of  coordination  prevented  commanders  from  shaping  the  post-conflict  battlefield  to  help 
accomplish  post-conflict  goals.  Flad  the  occupation  administration  worked  hand-in-glove  with 
the  combatant  command,  it  is  likely  that  many  of  the  problems  faced  in  post-war  Baghdad  would 
have  been  avoided. 

Fourth,  the  United  States  must  avoid  strategic  policies  that  restrict  a  commander's 
authority  on  the  battlefield.  Flere,  a  legitimate  desire  to  avoid  alienating  the  Iraqi  people  led  to 
the  reluctance  to  take  actions  that  might  make  U.S.  forces  appear  to  be  conquering  forces.  This 
effectively  denied  commanders  the  authority  to  apply  occupation  law  on  the  battlefield. 

Finally,  in  future  conflicts,  the  United  States  must  plan  for  “worst-case”  post-conflict 
scenarios.  The  otherwise  brilliant  coalition  war  plan  assumed  incorrectly  that  the  United  States 
would  not  need  to  assert  occupation  authority  until  ORFIA  or  the  CPA  was  operational  in  Iraq. 

In  effect,  this  limited  planning  to  a  “best-case”  scenario  and  failed  to  anticipate  the  lawlessness 
that  followed  the  regime’s  fall.  Flad  the  United  States  planned  for  a  worst-case  scenario,  forces 
would  have  arrived  in  Baghdad  better  prepared  to  establish  order. 

CONCLUSION 

Machiavelli’s  advice  regarding  the  difficulties  in  the  creation  of  a  “new  order”  proved  as 
accurate  in  Iraq  as  it  was  in  Italy  four  centuries  earlier.  It  was  not  a  threatened  French  veto  in 
the  Security  Council  or  Republican  Guard  forces  that  posed  the  gravest  threat  to  a  new  order  in 
Iraq;  rather,  it  was  chaos  and  disorder  endured  to  avoid  the  perception  of  imperialism.  The 
United  States  preferred  an  occupation  life  to  heavy-handed  decrees.  Yet  because  the  United 
States  had  limited  troops  in  Baghdad  and  because  ORFIA  was  unable  to  perform  the  task,  the 
United  States  should  have  announced  a  military  occupation  and  attempted  to  restore  order  in 
Baghdad.  In  retrospect,  the  United  States  could  have  furthered  its  strategic  interests  had  it 
heeded  the  decidedly  Machiavellian  advice  offered  by  Stephen  Rosen:  “If  one  will  be  accused  of 
being  an  imperialist  regardless,  one  might  as  well  be  a  competent  imperialist.”95 
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In  future  operations,  strategic  leaders  and  commanders  must  know  and  understand  the 
obligations  of  an  invading  force  under  the  Geneva  and  Hague  conventions.  Had  the  U.S. 
immediately  used  these  authorities  in  Iraq  in  April  2003,  the  situation  in  Iraq  today  might  be 
much  different.  Because  this  did  not  happen,  we  read  reports  in  the  morning  newspapers  and 
ask,  “What  might  have  been?” 
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My  fellow  citizens:  At  this  hour,  American  and  coalition  forces  are  in  the  early 
stages  of  military  operations  to  disarm  Iraq,  to  free  its  people  and  to  defend  the 
world  from  grave  danger.  .  .  .  We  come  to  Iraq  with  respect  for  its  citizens,  for 
their  great  civilization  and  for  the  religious  faith  they  practice.  We  have  no 
ambition  in  Iraq  except  to  remove  a  threat  and  restore  control  of  that  country  to 
its  own  people.  Many  Iraqis  can  hear  me  tonight  in  a  translated  radio  broadcast, 
and  I  have  a  message  for  them.  If  we  must  begin  a  military  campaign,  it  will  be 
directed  against  the  lawless  men  who  rule  your  country  and  not  against  you.  As 
our  coalition  takes  away  their  power,  we  will  deliver  the  food  and  medicine  you 
need.  We  will  tear  down  the  apparatus  of  terror  and  we  will  help  you  to  build  a 
new  Iraq  that  is  prosperous  and  free.  In  a  free  Iraq,  there  will  be  no  more  wars  of 
aggression  against  your  neighbors,  no  more  poison  factories,  no  more 
executions  of  dissidents,  no  more  torture  chambers  and  rape  rooms.  The  tyrant 
will  soon  be  gone.  The  day  of  your  liberation  is  near. 
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of  Congress,  2003. 
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53  White  House  Office  of  the  Press  Secretary,  “Global  Message,”  2  April  2003,  available 
from  <http://www.whitehouse.gov/  news/releases/  2003/04/20030402-4. html>;  accessed  16 
February  2004;  “We  give  this  pledge  to  the  citizens  of  Iraq:  We're  coming  with  a  mighty  force  to 
end  the  reign  of  your  oppressors.  We  are  coming  to  bring  you  food  and  medicine  and  a  better 
life,  and  we  will  not  relent  until  your  country  is  free.” 

54  BG  Vincent  Brooks,  “US  Central  Command  Daily  Briefing,”  14  April  2003,  available  from 
<http://www.usinfo.state.gov/topical/pol/terror/texts/03041407.htm>;  accessed  1 1  January  2004: 

“[l]t’s  still  a  bit  premature  for  me  to  declare  what  our  status  is.... what  we  do  know 
is  that  we  have  responsibilities  as  a  force  that  has  entered.  The  specific 
references  to  occupying  power  are  very  precise  and  very  legalistic,  and  I'm  not 
really  in  the  best  position  to  be  able  to  give  you  information  on  that.  We'll  give 
you  some  more  as  time  goes  on  as  it  relates  to  that  specific  concern. ...Right  now 
we're  still  a  liberating  force,  and  that's  how  we're  approaching  our 
operations... .Whether  that  changes  overtime  needs  to  be  seen. 

BG  Brooks’  comments  reflect  the  difficulty  in  determining  when  a  force  has  effective  control  of 
territory.  During  asymmetric  combat  as  occurred  in  Iraq,  with  units  moving  long  distances, 
bypassing  enemy  formations  and  cities,  it  was  difficult  to  determine  when  the  force  achieved 
effective  control  of  an  area  and  met  the  legal  definition  of  an  occupying  force. 

56  Kathleen  Rhem,  “Iraqis  Need  Work,  Paychecks,  U.S.  Administrator  Says,”  24  April  2003, 
available  from  <http://www.dod.mil/news/Apr2003/n04242003_200304242.html>;  accessed  29 
Jan  04. 

56  U.S.  officials  consistently  denied  that  U.S.  forces  were  or  would  become  occupying 
forces,  even  as  the  United  States  created  an  occupation  government.  The  U.S.  position  fueled 
arguments  that  that  the  United  States  complied  with  international  standards  only  when  it  was 
convenient. 

57  White  House  Office  of  the  Press  Secretary,  “Remarks  by  the  President  Upon  Return 
From  Camp  David,”  23  March  2003;  available  from  <http://www.whitehouse.gov/news/ 
releases/2003/03/20030323-1  .html>;  accessed  1 2  February  2004. 

58  Kofi  Annan,  “UN  Secretary-General  to  Commission  on  Human  Rights:  We  must  Hope  a 
New  Era  of  Human  Rights  in  Iraq  will  Begin  Now,”  24  April  2003;  available  from  <http://www. 
unhchr.ch/huricane/huricane.nsf/0/975E2E36F2593DCAC1256D12002DDDBF?opendocument 
>;  Internet;  accessed  10  October  2003. 

What  we  must  all  hope  is  that  a  new  era  of  human  rights  in  Iraq  will  now  begin, 
with  the  end  of  the  war.  And  here,  in  the  first  instance,  I  hope  the  Coalition  will 
set  an  example  by  making  clear  that  they  intend  to  act  strictly  within  the  rules  set 
down  by  the  Geneva  Conventions  and  the  Hague  Regulations  regarding  the 
treatment  of  prisoners  of  war,  and  by  demonstrating  through  their  actions  that 
they  accept  the  responsibilities  of  the  Occupying  Power  for  public  order  and 
safety,  and  the  well-being  of  the  civilian  population. 
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59  Department  of  State  Office  of  the  Press  Secretary,  “U.S.  Diplomats  Object  to  Annan 
Statements  on  Iraq,”  24  April  2003,  available  from  <http://usinfo.state.gov/topical/ 
pol/usandun/03042402.htm>;  Internet;  accessed  18  January  2004. 

We  find  it  -  at  best  -  odd  that  the  Secretary  General  chose  to  bring  this  to  our 
attention.  The  US  has  said  that  it  has  not  yet  established  whether  it  is  the 
occupying  power  under  international  law,  but  is  nevertheless  respecting  the 
rules.... We  are  simply  saying  that  the  issue  of  an  occupying  power  has  not  yet 
been  dealt  with.  Once  again  the  situation  is  still  quite  fluid.  We  will  come  to  that, 
and  presumably  come  to  it  quickly.  But  there  should  be  no  question  -  certainly 
no  question  in  the  mind  of  the  Secretary  General  -  that  we  need  to  make  any 
clearer  than  we  already  have,  and  have  been  on  the  record  repeatedly  as  being 
in  conformance  and  wanting  to  be  in  conformance  in  every  way  with  the  Geneva 
Conventions. 

60  White  House  Office  of  the  Press  Secretary,  “President  Bush  Announces  Major  Combat 
Operations  in  Iraq  Have  Ended,  Remarks  by  the  President  from  the  USS  Abraham  Lincoln  At 
Sea  Off  the  Coast  of  San  Diego,  California,”  1  May  2003,  available  from<http://www. 
whitehouse.gov/news/releases/  2003/05/iraq/20030501-15.html>;  Internet;  accessed  15 
February  2004. 

61  In  a  joint  letter  to  the  United  Nations  Security  Council,  the  United  States  and  Great  Britain 
confirmed  the  existence  of  an  occupation  government,  promised  to  protect  and  hold  Iraqi  assets 
for  the  good  the  Iraqi  people,  and  promised  to  meet  obligations  as  occupying  powers.  The  letter 
also  proposed  the  end  of  the  thirteen-year  long  sanction  program.  Jeremy  Greenstock  and 
John  D.  Negroponte,  “Letter  from  the  Permanent  Representatives  of  the  UK  and  the  US  to  the 
UN,  addressed  to  the  President  of  the  Security  Council,”  8  May  2003,  available  from 
<http://www.  globalpolicy.org/security/issues/iraq/document/2003/0608usukletter.htm>;  Internet; 
accessed  5  March  2004.  The  United  Nations  later  recognized  the  nations  as  occupying 
powers.  United  Nations  Security  Council,  Resolution  1483.  S/RES/1 483(2003).  New  York: 
United  Nations,  22  May  2003  (Recognizing  the  United  States  and  the  United  Kingdom  as 
occupying  powers  with  specific  authorities,  responsibilities,  and  obligations  under  applicable 
international  law.) 

62  U.S.  military  commanders  immediately  changed  the  name  of  the  facility  from  the 
“Saddam  Hussein  Airport”  to  “Baghdad  International  Airport  (BIAP).” 

63  See,  for  example  Crane  (Noting  importance  of  quickly  restoring  order.);  Center  for 
Strategic  and  International  Studies  and  the  Association  of  the  United  States  Army,  Post-Conflict 
Reconstruction  Task  Framework,  May  2002;  available  from  <http://www.csis.org/isp/pcr/ 
framework.pdf>;  Internet;  accessed  1 2  March  2003  (Noting  that  the  four  "pillars"  of  post-conflict 
reconstruction  included  security,  justice  and  reconciliation,  social  and  economic  well-being;  and 
governance  and  participation,  and  that  creation  of  security  was  precondition  for  achieving  all 
other  outcomes):  Center  for  Strategic  and  International  Studies.  A  Wiser  Peace:  An  Action 
Strategy  for  a  Post-Conflict  Iraq,  Washington:  Center  for  Strategic  and  International  Studies, 
January  2003.  Also  available  from  <http://www.csis.org/isp/wiserpeace.pdf>;  Internet;  accessed 
18  August  2003. 

64  The  United  States  should  have  appreciated  the  possibility  of  disorder  and  lawlessness 
following  the  overthrow  of  the  Iraqi  regime,  given  experiences  in  Panama  and  Haiti  and  the 
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warnings  received.  Council  on  Foreign  Relations,  and  Rice  University's  James  A.  Baker  III 
Institute  for  Public  Policy.  Guiding  Principles  for  U.S.  Post-Conflict  Policy  in  Iraq:  Report  of  an 
Independent  Working  Group..  December  2002.  Available  from  <http://www.cfr.org/pdf/Post- 
War_lraq.pdf>;  Internet.  Accessed  20  August  2003  (recommending  U.S.  be  prepared  to  pivot 
quickly  from  combat  operations  to  stability  operations  to  prevent  Iraq  from  descending  into 
chaos.)  Numerous  other  reports  and  studies  reached  similar  conclusions,  although  the 
Democratic  Principles  Working  Group  (part  of  the  United  States  State  Department  “Future  of 
Iraq”  project)  expressly  stated  that  “Nothing  in  this  report,  however,  requires  of  the  United 
Nations  or  United  States  to  police  or  manage  into  existence  the  new  and  budding  democratic 
institutions.  That  is  a  challenge  that  the  people  of  Iraq  must  and  will  face  up  to  on  their  own.” 
Democratic  Principles  Work  Group.  Final  Report  on  the  Transition  to  Democracy  in  Iraq. 
November  2002.  p.5.  Available  from  <http://www.iraq  foundation.org/studies/2002/dec/  study. 
pdf>;  Internet;  accessed  5  August  2003. 

65  During  the  Third  Infantry  Division  Battle  Update  Briefing  on  12  April  2003,  COL  Dan  Allyn, 
the  Third  Brigade  Combat  Team  Commander,  described  the  widespread  looting  occurring  in  his 
brigade’s  sector  as  a  “massive  redistribution  of  wealth.”  In  describing  looting  activity  in  his 
sector,  COL  David  Perkins,  the  Third  Infantry  Division  Second  Brigade  Combat  Team 
Commander  stated,  “Robin  Hood  is  alive  and  well.”  Author’s  personal  notes.  It  would  have 
been  more  correct  had  COL  Perkins  referenced  AN  Baba,  the  famous  Baghdad  street  urchin. 
Author’s  personal  notes. 

66  Margaret  Warner,  “Days  of  Disorder”  1 1  April  2003;  Available  from  <http://www.pbs.org/ 
newshour/bb/military/jan-june03/disorder_4-1 1  .html>;  Internet,  accessed  5  October  2003. 

67  See,  for  example,  Michael  Schmitt,  “The  Law  of  Belligerent  Occupation,”  1 5  April  2003, 
Available  from  <http://www.crimesofwar.org/special/lraq/news-iraq5.html>;  Internet,  accessed 
12  October  2003  (noting  that  Human  Rights  Watch  charged  that  some  U.S.  government  officials 
seemed  unaware  of  their  obligations  under  international  law  to  act  promptly  to  prevent  looting 
and  other  disturbances.) 

68  LTC  Peter  Bayer,  formerly  the  Operations  Officer  (G-3)  for  the  United  States  Army  Third 
Infantry  Division,  interview  by  author,  8  March  2004. 

69  Some  have  suggested  that  an  Army  must  invade  with  sufficient  troops  to  ensure  law  and 
order  in  the  occupied  territory  following  the  invasion.  Occupation  law  imposes  no  such 
obligation. 

70  Bayer  Interview. 

71  Ibid. 

72  Ibid. 

73  Ibid;  Author’s  personal  notes. 

74  The  Third  Infantry  Division’s  first  coordination  with  ORHA  followed  the  arrival  in  Baghdad 
of  the  ORHA  advance  team  on  approximately  April  1 6,  2003.  On  April  1 7,  2003,  the  author 
visited  the  advance  team  to  determine  how  best  to  support  ORHA.  The  advance  team 
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conceded  that  there  was  no  written  plan  but  offered  to  let  the  author  look  at  a  PowerPoint  slide 
show  presentation  that  they  used  as  a  draft  plan.  Author’s  personal  notes. 

75  Hamza  Hendawi,  “U.S.  Military  Says  It  Is  Aggressively  Targeting  Looters  But  Denies 
Shoot-To-Kill  Order,”  14  May  2003,  available  from  <http://www.sfgate.com/cgi-bin/article.cgi7fW 
news/a/2003/05/14/international1106EDT0564.DTL  HAMZA  HENDAWb;  Internet;  accessed  12 
March  2004;  Bayer  Interview;  LTC  Rick  Gibbs,  formerly  the  Operations  Officer  (G-3)  for  the 
United  States  Army  1 01 st  Air  Assault  Division,  interview  by  author,  8  March  2004. 

76  Soldiers  ensured  that  food  and  medicine  were  available  to  the  local  population  and 
located,  inventoried,  and  made  equitable  distribution  to  clinics  of  drugs  and  medicines 
purchased  under  the  United  Nations  Oil  for  Food  Program  that  U.S.  forces  found  stockpiled  in 
Iraqi  warehouses.  Saddam’s  regime  had  withheld  these  drugs  from  clinics  and  hospitals, 
creating  artificial  shortages.  These  fully  stocked  warehouses  refuted  the  arguments  of  many 
who  previously  had  argued  that  the  United  Nations  sanctions  program  had  caused  the  deaths  of 
hundreds  of  thousands  of  Iraqi  children.  Author’s  personal  notes;  Bayer  Interview.  Additional 
supplies  arrived  11-12  April  2003,  when  Kuwaiti  Air  Force  C-1 30s  delivered  24  tons  of  medical 
supplies  for  hospitals  and  health  clinics  in  Baghdad.  The  U.S.  Army  delivered  these  supplies 
after  a  needs-assessment.  White  House  Office  of  the  Press  Secretary,  “Operation  Iraqi 
Freedom,  Humanitarian  Update,”  16  April  2003,  Available  from  <http://www.whitehouse.gov/ 
news/  releases/2003/04/20030416-1  .html>;  accessed  6  March  2004. 

77  Center  for  Defense  Information,  “Eye  on  Iraq,  War  Update,”  April  22,  2003,  available  at 
<http://www.cdi.org/>;  accessed  10  March  2004. 

78  Hendawi. 

79  American  Forces  Press  Service,  “Coalition  Forces  Detain  Self-Proclaimed  Mayor  of 
Baghdad,”  28  April  2003,  available  from  <  http://www.defenselink.mil/news/Apr2003/ 
n04272003_200304272.html>;  Internet;  accessed  6  March  2004. 

80  Center  for  Defense  Information,  “Eye  on  Iraq,  War  Update.” 

81  Ibid. 

82  The  President  named  Ambassador  L.  Paul  Bremer  as  Envoy  to  Iraq.  White  House  Office 
of  the  Press  Secretary,  “President  Names  Envoy  to  Iraq,”  May  6,  2003,  available  at 
<http://www.whitehouse.gov/news/releases/2003/05/20030506-5.html>;  Internet;  accessed  12 
March  2004.  On  May  16,  2003,  Ambassador  Bremer  promulgated  a  regulation  that 
established  the  Coalition  Provisional  Authority  as  the  occupation  administration,  under  the 
authority  of  the  laws  and  usages  of  war  and  United  Nations  Security  Council  Resolution  1 483. 
Coalition  Provisional  Authority,  Regulation  1,  Coalition  Provisional  Authority  Regulation  No.  1 , 

1 6  May  2003,  available  from  <http://  www.cpa-iraq.org/regulations/REG1  .pdf>;  Internet; 
accessed  6  March  2004.  CPA  later  assumed  the  functions  of  ORHA. 

83  Tactical  commanders  recommended  that  these  be  implemented,  but  the  request  was 
rejected  or  delayed  for  various  reasons.  Author’s  personal  notes.  The  CPA  later  implemented 
most  of  the  proposals.  This  paper  argues  that  the  positive  results  produced  by  the  measures 
were  not  as  great  as  might  have  been  realized  had  they  been  available  earlier. 
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84  A  proclamation  of  military  occupation  was  not  required  under  international  law.  Hague 
Convention  art.  42. 

86  FM  27-10,  138. 

86  A  proclamation  of  occupation  would  silence  critics  who  contended  that  the  United  States 
was  avoiding  its  obligations  as  an  occupying  power  and  not  doing  enough  to  ensure  order  in 
Iraq.  A  proclamation  and  aggressive  efforts  to  restore  order  in  Baghdad  might  also  have  aided 
U.S.  efforts  to  obtain  international  financial  support  for  Iraqi  reconstruction.  Ironically,  the  U.S. 
would  have  been  largely  immune  from  later  criticism  if  it  took  aggressive  action,  exactly  the 
reverse  of  the  situation  at  the  start  of  the  war.  The  down  side  to  such  an  action  would  be  small; 
even  if  the  use  of  occupation  law  failed  to  help  keep  order. 

87  Over  one  month  after  U.S.  forces  entered  Baghdad,  people  still  wondered  who  ruled 
Baghdad.  See  Noah  Feldman,  “Truth,  War  and  Consequences:  What's  at  Stake?:  Islamic 
Democracy  in  a  new  Iraq,”  available  from  <http://www.pbs.org/wgbh/pages/frontline/ 
shows/truth/  stake/feldman.html>;  accessed  12  February  2004.  Mr.  Feldman  related  a 
conversation  he  had  in  Baghdad: 

An  Iraqi  literally  said  to  me  --  in  May,  when  I  got  there  -  an  ordinary  guy  on  the 
street  in  a  Shia  neighborhood,  said  to  me,  "Who  is  the  government.  .  .  .  And  I 
said  to  him,  "What  do  you  mean  'Who'  is  the  government?”  He  said,  "You  know, 
who  is  the  government?”  After  30  years  of  dictatorship,  I  suppose  that's  how  you 
phrase  it.  .  .  .  So,  I  finally  said  to  him,  "Oh,  Ambassador  Bremer  is  the 
government.”  He  said,  "Oh,  okay,  as  long  as  someone  is  in  charge. 

88  Few  Americans  understood  how  Iraqis  could  lament  Saddam’s  departure  only  weeks 
after  they  obtained  their  freedom.  However,  as  the  Iraqis  faced  the  disorder  and 
inconveniences  of  post  war  Baghdad,  they  may  well  have  remembered  the  ancient  Arab 
proverb:  “Better  60  years  of  tyranny  than  one  day  of  anarchy.”  Thomas  Friedman,  From  Beirut 
to  Jerusalem,  (New  York,  1989). 

89  If  electrical  utility  workers  had  returned  to  the  electrical  substations  or  power  generation 
facilities,  it  is  unlikely  that  they  would  have  restored  power.  Yet  their  very  presence  at  the  city's 
electrical  substations  and  other  facilities  would  have  provided  additional  security  for  the 
facilities. 

90  Ideally,  it  would  have  been  better  to  outlaw  all  fully  automatic  weapons.  Unfortunately, 
the  United  States  would  have  lost  support  of  a  majority  of  the  Iraqi  population  had  it  outlawed 
AK  47’s  for  most  Iraqi  households  had  such  weapons  and  removing  them  would  have  left  Iraqis 
defenseless  against  armed  criminals.  An  adequate  compromise  was  to  make  public  possession 
of  such  weapons  illegal.  If  this  had  been  done  on  April  8,  2003,  it  would  have  contributed  to  a 
quicker  return  of  law  and  order. 

91  Coalition  Provisional  Authority,  Coalition  Provisional  Authority  Order  Number  3, 

Weapons  Control  (CPA/ORD  23  May  2003/03);  <http://www.cpa-iraq.org/regulations/ 

2004081 8a_CPAORD3.pdf>;  Internet;  accessed  15  February  2004. 

92  International  law  recognizes  that  a  force  may  seize  and  use  the  property  of  the  opposing 
state.  Within  a  few  weeks,  the  issue  was  resolved  and  higher  commands  authorized  use  of  the 
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funds  for  occupation  related  expenses.  At  first,  cumbersome  disbursement  and  accounting 
rules  diminished  the  program’s  effectiveness.  After  the  rules  were  relaxed,  however,  the 
program  enjoyed  great  results.  Still,  the  funds  had  less  impact  than  if  they  had  been  available 
to  commanders  immediately.  Author’s  personal  notes.  For  a  discussion  of  how  the  funds  were 
used  by  tactical  commanders,  see  LTC  Mark  Martins,  “The  CERP  in  Iraq,”  (Draft  article  for 
publication  in  the  February  2004  Army  Lawyer). 

93  This  confusion  over  whether  captured  enemy  funds  could  be  used  for  occupation  related 
expenses  highlights  a  fundamental  lack  of  understanding  of  international  law. 

94  James  Reed,  “Should  Deterrence  Fail:  War  Termination  in  Campaign  Planning,  From 
Parameters,  Summer  1993,  pp.  41-52.  Available  from  <http://carlisle-www.army.mil/usawc/ 
Parameters/1 993/reed.htm>;  Internet,  accessed  12  March  2004.  (End  of  hostilities  and 
transition  to  a  new  post-conflict  phase  characterized  requires  effective  planning  and 
coordination  before  the  fact.) 

95  Stephen  Rosen,  Wall  Street  Journal,  4  April  2003,  pg.  A.8. 
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